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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 461 0f 2017 (DB)

Dr. Sunil Motiramji Lanjewar,

Aged 58 years, Occ. Service (H.O.D. in Surgery),
R/0 115 A, Farmland, Behind Tarun Bharat,
Ramdaspeth, District - Nagpur.

Applicant.
Versus

1) The State of Maharashtra,
through its Director,
Department of Education & Research,

Office at the Government Dental College and Hospital Premises,
T.D. Melo Road, Front, Mumbai.

2) State of Maharashtra,
Through its Secretary,
Department of Education, Drugs and Cosmetic Department,
Office at Gokuldas Tejpal Rugnalaya Complex,
9th Floor, Lokmanya Tilak Marg,

Mumbai.
3) The Dean,

Indira Gandhi Medical College & Hospital,

Nagpur.

Respondents.
Shri S.S.Ghate, Ld. counsel for the applicant.
Shri H.K.Pande, Id. P.O. for the respondents.
Coram :- Shri Shree Bhagwan, Vice-Chairman and
Shri M.A. Lovekar, Member (J).

Date of Reserving for Judgment : 15th July, 2022.

Date of Pronouncement of Judgment: 25t July, 2022.

JUDGMENT
Per : Member (]).

(Delivered on this 25t day of July, 2022)
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Heard Shri S.S.Ghate, 1d. Counsel for the applicant and Shri
H.K.Pande, Id. P.O. for the respondents.
2. Case of the applicant is as follows. The applicant was working
as Professor and Head of the Department (Surgery). He was served with a
chargesheet dated 19.03.2003 (A-1). Following two charges were laid :-
(- U)
gl JEE TR, SR, WeAmsd, AcATDIRARRS, N HHARA &
ARBR dEd FRUGEEH, &go A AgiaaeE#edt Gaid 09.00.9%%8 a
JEARTEA A BienaeliAeia &aiw 0.0.9%%% A TP [daRaE IREsR
312d. 3ad Bl et A1 AR, FAA, Fens wwat fafza ege=na 3=t
& Bl AEAT BRI 35 belcd Ngd. dabi faeneaia A fwdia daiftes
JFARAGH Ul HUARA 3EAB! A0 el A de [eneia iensga
N31frs JHAE et R, T IREFRIALY IR T3 JEAUB DS JAHGH
Ut HRUATA ST, RSB HEa HAHGHA YOl HRUAA e Qe [deneatar
AEHD qot Tt S,
(T@-3e1)
RA HA@Rd st JFiat oA, AR g faemrarn IREsR @ a
WA AN 316 Uega s Atdt Reneiet wHe Mger AR, HB
T FOUAAALA AV AT e, S FHooliell Aal GIATARIS
SR dAF SiaeRidl Aed =l AP, HiEt el e Foviar aRwA e A
freneaten ettt BrRiGAE: 3iftts ko et AEUAD =i NESdHB

TARDHR TEaR d HEABEIER A R Sl AEe S IR vA.AisEr

Al AAA. (AAYD et 990K = o 3 (R) & siot et 3uB.)”
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The applicant gave reply dated 10.04.2003 (A-2) denying both
the charges. By order dated 22.09.2003 Chief Secretary, Dr. P.S.Meena was
appointed as enquiry officer. With covering letter dated 12.09.2011 (A-3)
the enquiry officer submitted report of enquiry to respondent no. 2. He

concluded as follows:-

“TRe Aelier sht. Ric wres Aist ol Felasmet 31 3tesa &, A

31t fafza Feia et Bl & Hienasdid 35 FHASR et 3. qnfU St 3t Aen

BOERER 3RE [Aigd AHA FTACAE =1 BIAMEN I FSR Flelell ATl A
AU et Hal 3UAR 9.9.9]%% A f&. 30.0§.2000 T At BN HE!
Bl5 EURRAA 3MEd. A 9§.90.9%]R% d 98.99.9]%R &l Fawst Jeta
Hlet@ell 3. @ 92.05.2000 d & 30.0§.2000 gl 3w Jetal el
3. 7ARA 99 faA selaaet =, 3v Kaw swErR W a gegt 9 kaw
SRAERY IS 3R BleT@el 313, RAER G&lied 90.0§.2000 TR d &l 3.
0R.200§ T=id 3iaifiigd JREgsTR 3M3d.

A BlTaNTEd ATBRE ARNER A FEUA Bt Alell (61 ATEAT

FPERER 3 d [afgd Feea aeaE W BE@e /M FASR AGL FRBR

AR A AR BIA b, UA-ATe AEAT BPRER 35 Bl ald. A e
31AT B, UAT-ATE AT IRFANAEA AAAA AT fAeHo1A AT B 3NE.
RS A-TE FARAA ensfe Hetlt 318, 3 FUW aGRAMER 3enia aea
AE. QAURTTAA AT-ATRT NFSANAT Bletiaelt 9.09.9%]% d SAPIAA 1A
3. FgUG! TAT-ARA U Fsliaet <A1 feaispaiasn (el 9%.03.2003) AR

uRf¥erdld FR® R Ariler avia Baictt 3dRd Bienaed At faari ddactet @,
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AWRAY Usl, ABR Arlleriz=n AR, ua-AR fodes a1 A aEian

UHhd [darR &Ral 3WA-A@R aud 3iictel SWRMU agRRuaell e

3ewdd. (AR T TR AL HWETER 36t HA gl A T Dt
3E TEE 313 AR AR Rensd B Acg) Fer uRRRIdla aa uenHm

[aooTE [@Hela TR gRaw!, 9]]R Aelld fRid &.8 AR IANRURA SE

ARl aviel Helc AR A-AERA AR ez gid A@. 3 AR

T A 3B,

The applicant made representations dated 07.09.2012 (A-4)
and 30.11.2013 (A-5) with a prayer to close the proceeding initiated
against him. Then he sought information under the R.T.I. Act. By letter
dated 06.01.2014 (A-11) he was informed as follows:-

“R. TR 3G HZE BA(B 9 A APTACe Hfgaen egHoTa

3(UUA 3 BT AQ Y, et el dieell gesonaEael srRlag!
3@ gut Selelt SA. S 3T AR IS HGE! HAi® 9 e Adetet

Afgatt, Afgcdtan sfter sitifema 008 FEed| FER ¢ (F) FIR MR

3UAsE] SBel Sl AUR &Tigt.”

The applicant then received a show cause notice dated
15.05.2012 (A-16). It stated:-

“2.  uee Atta a fAdw A fteRt-2, AEER uenwE e,

AN, Hag Fieht faerola Awel Aznia oo rputdan do frssd
NI HTelict A Hlaetet 3Ngd-
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9) U [AeURAmREwP JRES aEd ABR AR 2t BB A
31U ABldcs! feeturarEtott SREsR WA AR Ael Retelt 3@, sit
TReelt Aiett AE AT Ybonelt Hael et aAdcAr™ Atletd APt 318.

FRBR AMRER Atel Afqaat v AR Fdwa sEquid g 2

ez A1, Ee drewelt sitewt-aia sy wetesrena Ad 3.

R) 3nuunA S aAT JAAD AT IAR@ed, B 3uFAd
BRI qRAR BAATAE e gld. daAfU 3ol AR 3R/
T weE Ha TR e e AR, ARSI HARaR o]
BE 3R GoTEar UAHA =UAT FHielt BH  BATRATEA!
A 3M@LAF Bld. WG MUY IRAR ARD @A IeeE
Bt R, aRTSiEN FooRdd aia fenaten Aaifdes FgwarEiaEa
3MUUMA @A Helgl 3V [GHbles BARNAR 3o et A,
ATaHel U ASEEERUTN el A, ARSI @A & JHATE,

TN ARAR FHYSE! BAAR goR & 0 A@Hel U ISAEER

aa e A, @ WeRt AR a uEE HFERUHEHA
AR AR e gl B Aol ttdes-aid Frwy
BB Ad R, AR TS JAM et sy faara agst
A1 IR 30U A, § T3l U A SeipuRga 90 Kamid
3MA AHARH AR FHA. MUt HdA 90 GaA 3tid urd & ==A
Fq AeHid SMUMRA BEE T G, A JEld &vel ARAA
TREHA JAA 3@AB ol BRIAE HRUAA g, A HAAT aia

=,



6 0.A.No.461 of 2017

To this show cause notice the applicant submitted reply dated
07.07.2012. Since no further order was passed even after lapse of four
years the applicant filed 0.A. No. 37/2016 and by order dated 22.07.2016
(A-15) this Tribunal issued following directions:-

“Since the enquiry report is submitted long back, the
respondents to pass the final order within a period of three
months from the receipt of this order.”

On 29.03.2017 impugned order (A-17) was passed by
respondent no. 2 imposing following punishment:-

“Sl DA.TA.AGEAR At 3t@ttpd Seuiadia seash gt ‘s

FEIE IO @ FAR IE(ERA AGURRAHD A Add JE USUR

SRARAHS AR 3R SEURAN R BldelEcRa A dda g AT AL
URTE ddeRas @ #gs CURIER SOUId A1d.”
Hence, this application.
3. Reply of the respondents is at pages 85 to 92. Their contentions
are as follows:-
(A) Since completion of his probation the applicant used to
frequently proceed on leave and also remain absent
unauthorizedly.
(B) His unauthorised absence used to hamper teaching and

derail its schedule.
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(C) Considering serious nature of charges the disciplinary
authority, respondent no. 1, was justified in disagreeing with
the findings recorded by the enquiry officer, in support of
which cogent reasons were recorded.
(D) The disciplinary authority, by issuing a show cause
notice dated 31.05.2012 afforded an opportunity to the
applicant to submit his case. The applicant availed it by
submitting reply/ representation dated 07.07.2012. Only
thereafter the impugned order was passed.
4, Rejoinder of the applicant is at pages 94 to 97. It is the
contention of the applicant:-

“The applicant had applied for leave and same was already
granted. The leave application made by the applicant was
sanctioned and same was approved by regularizing the leave for
the period in dispute”

To his rejoinder the applicant has attached letter dated
20.10.1999 addressed to respondent no. 1 by the Dean of his college. The
letter states:-

“3[ard, SI. UTA. UA. dlioldrR, UeAWH, caibaenst Al

FMEAAUAT RN 351 AR B 31,
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31.%. I UBR CAGIGE
9. 3telddet IS fe. 09.00.RR A 2. 9¢.0¢.RR=%9 fean
2. 3IHERY IS fe. 90.0¢.QR A . 22.0R.%R=39 feax

1. . TA. dlioldRr, Al Skt TRl 89 fea steldasit zsu Reees sted.
AN TN AL RIBRA B0 Ad 308."

Specific contention of the applicant in the Rejoinder is as

under:-
“Proforma 4, issued to the applicant showing the details of
pay and allowance during the year 1996, 1997, 1998, 1999
reveals that leaves have been regularized and it is also ordered
to pay salary.”
This assertion of the applicant has not been traversed by the
respondents.
5. It was submitted by Advocate Shri S.S.Ghate that the applicant

was exonerated by the enquiry officer, the disciplinary authority could
have taken a different view but not without recording reasons for
disagreement and on this count the order passed by the disciplinary
authority i.e. the impugned order cannot be sustained because it is
apparent that while passing the same the disciplinary authority recorded
no reasons. In support of this submission reliance is placed on “Union of

India & Ors. Vs. Surinder Kumar Virdi, 2022 (1) ALL MR 128" In this
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case the Hon’ble High Court quoted the following portion of the impugned
order passed by Principal Bench of this Tribunal:-

“It is admitted case that after receipt of the inquiry report,
referred to above vide which the Inquiry Officer has given a
finding that the charges against the applicant are devoid of any
merit and substance, the Disciplinary Authority has not issued
any dissenting note or any tentative opinion against such
findings of the Inquiry Officer, however, he has chosen to pass
impugned order of penalty dated 27.05.2011 (A-2).”

In this factual background the Hon’ble High Court held that the
ratio of the decision in “Punjab National Bank Vs. Kunj Bihari Mishra
1998 (7) SCC 84 was not followed. In the case of Kunj Bihari (supra)” it is
held :-

“It will not stand to reason that when the finding in favour
of the delinquent officers is proposed to be over-turned by the
disciplinary authority then no opportunity should be granted.
The first stage of the inquiry is not completed till the disciplinary
authority has recorded its findings. The principles of natural
justice would demand that the authority which proposes to
decide against the delinquent officer must give him a hearing.

When the inquiring officer holds the charges to be proved then
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that report has to be given to the delinquent officer who can
make a representation before the disciplinary authority takes
further action which may be prejudicial to the delinquent officer.
When, like in the present case, the inquiry report is in favour of
the delinquent officer but the disciplinary authority proposes to
differ with such conclusions then that authority which is deciding
against the delinquent officer must give him an opportunity of
being heard for otherwise he would be condemned unheard. In
departmental proceedings what is of ultimate importance is the
findings of the disciplinary authority.

Whenever the disciplinary authority disagrees with the
inquiry authority on any article of charge then before it records
its own findings on such charge, it must record its tentative
reasons for such disagreement and give to the delinquent officer
an opportunity to represent before it records its findings.”

The record shows that the disciplinary authority issued a show

cause notice dated 15.05.2012 (A-16). In Kunj Bihari (supra) the Hon’ble

Supreme Court has observed that whenever the disciplinary authority

disagrees with the enquiry officer on any article of charge then before it

records its own findings on such charge, it must record its tentative opinion
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for such disagreement and give to the delinquent officer an opportunity to
represent before it records its findings.

It was submitted by Advocate Shri S.S.Ghate, 1d. counsel for the
applicant that though communication dated 15.05.2012 (A-16) purports to
be a show cause notice, conclusions arrived at therein cannot, by any
stretch of imagination, be said to be tentative. The following portion of
show cause notice dated 15.05.2012 (A-16) fully supports this contention:-

“TRHR AMRER AN AdtaHa AU FUEAR! b AFuia gid 3

Rez g1, e diewelt siftet-aia ey wewsra 3a 3gd.

e IRBR ARlER a IucleE! BERUEH UeaAd auRY Rieg

Btalt. e Awel sittewt-Aid sy wewrena Aa sugd.”

The manner in which this show cause notice has been drafted
shows that the disciplinary authority had pre-judged the charges to be
proved and hence calling reply from the applicant was a mere formality
and imposition of punishment almost a foregone conclusion. The language
used in the show cause notice clearly shows biased approach of the
disciplinary authority.

So far as the question of “Bias” is concerned, following
observations in State of Punjab Vs. V.K.Khanna and Ors. - AIR 2001 SC
343 may be relied upon-

“The test, therefore, is as to whether there is a mere

apprehension of bias or there is a real danger of bias and it is on
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this score that the surrounding circumstances must and ought to
be collated and necessary conclusion drawn therefrom. In the
event, however, the conclusion is otherwise that there is existing
a real danger of bias administrative action cannot be sustained:
If on the other hand allegations pertain to rather fanciful
apprehension in administrative action, question of declaring

them to be unsustainable on the basis therefor would not arise.”

7. Since the show cause notice (A-16) is found to be not in
consonance with the binding precedents discussed above, the impugned
order cannot be sustained. Hence the order :-

ORDER

A.  The original application is allowed.

B. The impugned order dated 29.03.2017 (A-17) is quashed and set
aside. The applicant is held entitled to all consequential benefits
flowing from this determination. However, the respondents will
be at liberty to proceed against the applicant, if deemed necessary,

in accordance with relevant rules and law.

C. No order as to costs.
(M.A.Lovekar) (Shree Bhagwan)
Member(]) Vice Chairman
aps

Dated - 25/07/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.

Court Name : Court of Hon’ble Vice Chairman and
Hon’ble Member (]) .

Judgment signed on : 25/07/2022.

and pronounced on

Uploaded on : 26/07/2022.



